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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 82-215-M
PETI TI ONER A. C. No. 05-03585-05501
V. Docket No. WEST 83-53-M

A. C. No. 05-03585-05504
S| LVER VENTURES CORPORATI ON,
RESPONDENT Const ock- Lake M ne

DECI SI ON

Appear ances: Margaret MIler, Esq., and Janes H. Barkley, Esqg.,
Ofice of the Solicitor, U S. Departnment of Labor
Denver, Col orado, for Petitioner
M. Afred G Hoyl, Silver Ventures Corporation,
Rol l'insville, Colorado, pro se.

Bef or e: Judge Carl son

Thi s consolidated case, heard under the provisions of the
Federal M ne Safety and Health Act of 1977 (the "Act"), arose out of
i nspecti ons conducted on June 2, 1982 and Septenber 22, 1982 at
respondent' s underground precious netals mne near |daho Springs,
Col orado. As a result of these inspections, the Secretary issued
five citations alleging violations of various mandatory safety
st andards promul gated under the Act.

REVI EW AND DI SCUSSI ON
OF THE EVI DENCE

Ceneral Background.

In 1982, respondent Silver Ventures was engaged in the
opening of a gold and silver mne. Shaft driving was in progress,
and surface installations were not yet conpleted. The June and
Sept enber inspections with which this decision is concerned took
pl ace agai nst that background.

Citation No. 573968, Docket No. WEST 82-215-M
During Inspector Richard W Coon's June 2, 1982 inspection

of respondent's mine he examined three wires extending froma
switch box in the air building, a surface structure where the
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ventilating fan and conpressor are |ocated. According to the

i nspector, the three wires extended fromthe bottom of the box

to about six inches fromthe floor in what he described as a

wal kway al ong an interior wall of the building. The wires had

been cut, and insulating material had been stripped fromthe ends
of each. The wire thus made bare, he testified, had been w apped
with a single layer of plastic electrical tape. After determ ning
that the wires were energized with 440 volts, the inspector

issued a citation (FOOTNOTE 1) charging a violation of the mandatory safety
standard published at 30 C. F.R [0O57.12-30. That standard provides:

VWhen a potentially dangerous condition is found it
shal |l be corrected before equipnment or wiring is
ener gi zed.

The inspector believed that the wires represented a "dangerous
condition" because the tape wapping did not provide sufficient insulation
This, coupled with the high voltages involved and the accessibility of the
wires to mners, offered a Iikelihood of a fatal injury.

M. Hoyl, respondent's president, testified that the ends of
the wires were covered with "two to three" waps of plastic tape,
rather than one as the inspector contended. Mreover, the area in
whi ch the wires hung was not in the wal kway, he testified; access
to equi pnment in the building could be better achieved by anot her
route. Finally, he suggested that the inspector knew that
the wires had been placed there only tenporarily to all ow use of
a wel di ng machine during installation of the air house equi prment.

The evi dence convinces nme that the violation occurred. The
wr appi ngs of
plastic tape were clearly insufficient. In so finding I rely not
only upon the inspector's testinony, but also upon the photographs
of the waps (petitioner's exhibit 2). Wiether the wires were
wr apped one, two, or three tines with tape, the waps provided nuch
| ess insulation than the thick factory coating shown in
t he photograph. It is sinply not reasonable to believe that a
coupl e of thicknesses of plastic tape will render a 440 volt conductor
safe. (FOOINOTE 2)
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The other matters rai sed by the respondent do not relate to the
question of violation, but to the appropriateness of the proposed $36. 00
penalty. Assunming that the wires did not extend into a frequently used
wal kway, it is nevertheless plain that they were in an area where
anyone coul d wal k. The concededly tenporary purpose of the w ring goes
to the potential duration of the violation, not its existence.

The inspector classified this wiring violation as "significant and
substantial” under section 104(d) of the Act. In Cenment Division
Nat i onal Gypsum Conpany, 3 FMSHRC 822 (1981), the Conmi ssion defined such
a violation as one where " there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or illness of a
reasonably serious nature.”

The record in the present case shows that the insufficiently
insulated wiring, located as it was, created a realistic possibility that
an unwary mner could receive a serious or fatal electrical shock
The viol ation was significant and substanti al

Ctation No. 573969, Docket No. WEST 82-215-M

In his inspection of respondent's dry house or change room
on June 2, 1982, Inspector Coon found what he cited as another electrica
violation. According to his testinony, wiring extending froma switch box on
an interior wall of the roomlacked the protection of an insulated fitting or
bushi ng around the "knockout plug" through which the wiring exited the
metal box. This, in the inspector's view, violated the standard publi shed
at 30 CF. R [57.12-8. As pertinent here, that standard provides:

Power wires and cabl es shall be insul ated adequately
where they pass nto or out of electrical compartnents.
* * * when insulated wires, other than cables, pass

t hrough netal franmes, the holes shall be substantially
bushed wi th insul at ed bushi ngs.

The inspector indicated that bushings are necessary to avoid
abrasi on of the insulation surrounding the electrical wres.

By way of defense, the respondent, in the person of M.
Hoyl, maintained that the wiring in question was a tenporary installation
furni shing power to a wel ding machine. He also insisted that the wring
energed fromthe back of the box and thence through a wall to the
out side of the building, not fromthe bottom of the box as the inspector
testified. Mst inportant, according to M. Hoyl, an MSHA official had
| ooked at this particular wiring installation during an earlier
"conpl i ance assistance” visit and found it satisfactory for
t enporary use
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| accept all of these representations as true. None, however,
constitutes a valid defense against the citation. Respondentg
does not deny that the wiring, wherever it may have enmerged fromthe
box, was not protected by a constitutes a wherever it may have emnerged
fromthe box, was not protected by a bushing. The bushi ng requirenment
set forth in the standard is absolute. As to the "approval”
given the tenporary wiring during an earlier "conpliance
assistance visit," no evidence discloses that the MSHA i nspector
noti ced the absence of a bushing. On the contrary, the evidence
tends to show that discussions with that inspector focused upon
t he question of whether the tenporary wiring needed to be encased
in aconduit for its entire |ength.

I therefore conclude that respondent viol ated the standard.
The matters raised by M. Hoyl may properly be considered to affect the size
of the civil penalty.

Ctation No. 573970, Docket No. WEST 82-215-M

During the course of Inspector Coon's June inspection he
noted that five power switch boxes located in the air house
and dry house | acked | abels disclosing their respective purposes.
He testified that he could not readily determ ne such purposes by
the nmere location of the boxes. These conditions, in the inspector's
view, violated the follow ng standard, published at 30 CF. R [O
57.12-18:

Princi pal power switches shall be | abeled to show which
units they control, unless identification can be nade readily by
| ocati on.

According to M. Coon, the failure to affix |labels created a
danger that a miner could inadvertently energize the wong piece
of equi pment, thus possibly putting fellow m ners in jeopardy.

Respondent concedes that the switches | acked | abels, but
stressed that everything involved was new at the time and that the
conpany had sinply lacked the time to use the plastic tape | abeler
whi ch was al ready on hand.

The facts of record show a violation. The provisions of the
standard nmake no inplied allowance for any citation-free interi mbetween
installation and | abeling.

Ctation No. 574807, Docket No. WEST 82-215-M

VWi | e underground in the mne on June 2, 1982, Inspector
Coon noted what he perceived to be a violation of the safety standard
published at 30 C.F.R 0O57.13-21. That standard provides:

Except where automatic shutoff valves are used, safety

chains or other suitable |ocking devices shall be used at
connections to machi nes of high-pressure hose lines of 3/4-inch
i nsi de di aneter or
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| arger, and between hi gh-pressure hose lines of 3/4-inch
i nside dianeter or larger, where a connection failure would
create a hazard.

According to the inspector, an air-operated water punp at
t he base of the shaft had no automatic shutoff valve and | acked safety
chains (or restraining cables) on the end of the high-pressure air hose
that connected to the punp. The hose was an inch in dianeter. M. Coon
testified that the punp was in operation when he observed it, and
t hat when he pointed out the absence of a chain or cable restraint device,
a menber of the crew obtained one froma nearby storage area in the
shaft and attached it i mediately. The inspector maintained that an
unrestrai ned hose, should it becone uncoupl ed during operation, could
whi p about, thus inflicting injury on any nearby mners.

M. Hoyl, on behalf of respondent, pointed out that it was
est abl i shed practice to use cable restraints on the punp in question
He said that such restraints are easy to | ose and specul ated that the
one whi ch had been on the hose had sinply dropped off and been | ost
in the nuck. He also maintained that the crew had not started the
machi ne at the time of Inspector Coon's observations.

The inspector, on cross exam nation, agreed that respondent
had a supply of restraints in the mne, and that the punp had recently been
nmoved (and therefore disconnected). He nevertheless testified in a
convincing way that he was certain that it was in operation when he
noti ced the absence of any sort of hose restraint.

| credit that testinony, and consequently find that the
violation is established.

Ctation No. 2009724, Docket No. WEST 83-53-M

I nspect or Coon visited respondent's mne a second tinme on
Sept ember 22, 1984. On that occasion he inspected the hoist. The undi sputed
evi dence shows that the Silver Ventures hoist operates on rails on an
i nclined shaft which, at the tine of inspection was over 100 feet deep
The hoist, according to M. Coon, |acked an overspeed device as required
by the standard published at 30 C.F. R [057.19-7. That standard provides:

Al'l man hoi sts shall be provided with devices to
prevent overtravel. Wen utilized in shafts exceedi ng
100 feet in depth, such hoists shall al so be provided
wi th overspeed devi ces.

I nspector Coon testified that the overspeed device had been
on the hoist in June when he examined it, but had since been
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renoved. The hoi st operator, he said, informed himthat the

devi ce had been renmpved because of "sone vibration problens.” This was
done sone three weeks before; the device had been "sent . . . down

to be repaired,” the hoistman told the inspector. The inspector
testified that the hoi st conveyance was noving nmen up and down the
shaft while he was present on Septenber 22, 1982.

Under cross exam nation he conceded that he had not actually
seen the overspeed device in June. Rather, he said, he had inspected the
hoi st operator's log entries which showed both the overtravel and
over speed devi ces had been checked daily to confirmthat they were
operational. He denied that a worm gear drive operating through a speed
reducer woul d furnish protection equivalent to that provided by a
separ at e over speed devi ce.

In addition to M. Coon, another inspector, M. Edward
Machesky, testified for the petitioner concerning this citation.
Machesky indi cated that he had been present twice at the mne site
prior to Inspector Coon's June inspection. According to Machesky,
he was present at the conpliance assistance visit in April of 1982,
and was present again in early May of that year for a conplaint
triggered by a worker conplaint concerning the unauthorized use
of the hoi st conveyance to nove nmen. Machesky insisted that during the first
visit the lack of an overspeed device was pointed out to managenent,
and that it was agreed that materials but not mners could be noved by
the hoist. (O her evidence shows that mners could gain access to al
| evel s of the shaft by a series of |adders.) He maintained that the
second visit, in response to a tel ephone conplaint, was l[imted primarily
to interviews with m ne personnel to determ ne whether the hoist had
been "m sused"” to haul mners. The evidence gathered, Machesky testified,
did not warrant issuance of any citations. He insisted, however, that
no perm ssion had been given during either inspection to hoist
m ners wi thout an overspeed device.

M. Hoyl, testifying for respondent, first stressed that in
his belief the hoist required no separate overspeed device since the skip or
conveyance was raised or |lowered by a | owspeed notor with "electric dynamc
braki ng" as well as manual braking and a deadman switch. Hoyl insisted that
the entire hoist was intensely exam ned by the inspectors on the May visit
and it had no overspeed device then. The conpany did attach such a device
"just prior" to Inspector Coon's Septenber 22 visit, but the belt was too
short. Longer belts were on order when Coon issued the citation. Beyond
all this, according to M. Hoyl, he had an understanding with other NMSHA
officials, particularly one Paul Tally of the Denver office, that the
exi sting safeguards on the hoist were sufficient.

| found M. Hoyl a credible witness throughout, and
t herefore accept that he genuinely believed that the hoi st was safe for
moving mners. | also accept that he believed that at |east sone NMSHA
officials agreed with him | am not convinced,
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however, any MSHA official did in fact agree. It is clear that

nei t her Coon nor Machesky did, and | find it difficult to believe that any
official, in the face of the clear words of the standard, would take such
a position. Far nore likely, | think, was a mutual m sunderstanding

bet ween MSHA and M. Hoyl.

Upon the evidence | nust find that an overspeed device is a
speci fic mechani sm operating quite beyond those existing features
described by M. Hoyl. The later installation of such a device strengthens
the finding. Besides, the plain words of the standard clearly contenpl ate
the necessity for such a separate device on all man-hoists which fal
within the shaft-depth definitions of the standard.

Finally, even if someone connected with MSHA had indeed told
M. Hoyl that he could |ift nen or wonmen on the hoist w thout an overspeed
device, such a clearly erroneous piece of advice could not fully excul pate
t he conpany--not, at least, in the absence of evidence of a deliberate
design to mslead the conpany to its detrinment. There is no such evidence
in this case. W nust also bear in mnd | nspector Machesky's strong
testinmony that in May he specified to managenent that mners could not
ride in the skip.

The evi dence shows a violation of the cited standard,
al t hough the surrounding circunstances nmilitate against a heavy penalty.

Penal ti es

The petitioner seeks relatively small penalties for the
three electrical violations and the air hose infraction. Specifically,
he proposes a $36.00 for the wiring in the air house (citation 573968),
and $20.00 for each of the other violations conprising docket No. WEST
82-215-M (citations 573969, 573970, and 574807). Additionally, he proposes
anot her $20.00 for the single hoist violation conprising docket
No. WEST 83-53-M (citation 2009724).

Section 110(i) of the Act requires the Conm ssion, in
penalty assessnents, to consider the mne operator's size, its negligence,
its good faith in seeking rapid conpliance, its history of prior violations,
the effect of a nonetary penalty on its ability to continue in business,
and the gravity of the violation itself.

The evidence in the present case shows Silver Ventures to be

quite small, with no history of prior violations. It also tends to show that
nost of the violations were transitory, the products of the start-up phase of
a new operation. Mreover, the record shows that, overall, the

respondent di spl ayed a commendabl e interest in conplying with all safety
requirenents fromthe day the project began. Its good faith was never in
guestion. Were penalties are concerned virtually all factors weigh heavily
in respondent's favor.
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I must note, however, that the representatives of the Secretary
of Labor appear to have been well aware of all of these mitigating
consi derations, since the proposed penalties were all mniml. On bal ance,
I must conclude that the nodest penalties proposed by the petitioner should
be i nmposed.

Consequently, | hold that $20.00 is the appropriate penalty
for each of the citations here involved except for the wiring violation
described in citation 373968. For that violation $36.00 is appropriate.

CONCLUSI ONS OF LAW

Upon the entire record, and in conformty with the factua
findings enbodied in the narrative portion of this decision, it is
concl uded:

1. That the Conmm ssion has jurisdiction to decide this
nmatter.

2. That respondent, Silver Ventures Corporation, violated
the standard published at 30 C F. R [57.12-30 as alleged in Citation No.
573968 in Docket No. WEST 82-215-M and that $36.00 is the appropriate
penalty for the violation

3. That respondent violated the standard published at 30
C.F.R [57.12-8 as alleged in Ctation No. 573969 in Docket No. WEST
82-215-M and that $20.00 is the appropriate penalty for the violation

4. That respondent violated the standard published at 30
C.F.R [57.12-18 as alleged in Ctation No. 573970 in Docket No.
VWEST 82-215-M and that $20.00 is the appropriate penalty for the violation

5. That respondent violated the standard published at 30
C.F.R [57.13-21 as alleged in Citation No. 574807 in Docket No. WEST
82-215-M and that $20.00 is the appropriate penalty for the violation

6. That respondent violated the standard published at 30
C.F.R [57.19-7 as alleged in Gtation No. 2009724 in Docket No. WEST
83-53-M and that $20.00 is the appropriate penalty for the violation
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CORDER

Accordingly, it is ORDERED that all citations herein are
affirmed, and that respondent shall pay penalties totaling $116.00 within 30
days of the date of this decision

John A. Carlson
Admi ni stratrive Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE
1 The inspector also issued a withdrawal order under section
107(a) of the Act. The propriety of the withdrawal order is not at issue in
thi s proceedi ng.

~FOOTNOTE_TWOD

2 The inspector's testinony that the tape manufacturer, in
response to an inquiry, reconmended at |east six waps is accorded
little weight because of its hearsay character



